SUMMARY
11 Underscored specifically by s 6 of the SA Constitution, which guarantees the 11 official languages. 12 Coertzen 2000 Ned Geref Teol T 185. 13 In South Africa the term "public school" denotes a state funded school, as opposed to independent schools that are (partially) privately funded. 14 SA Schools Act. the first case was where a Grade 4 learner was not allowed to attend school without shoes (which his mother could not afford); the second case was where a secondary school Xhosa male learner had to wear prescribed attire connected to his initiation for several weeks (an amicable agreement averted the possibility of serious cultural confrontation); the third case occurred at a former Model C secondary school in KwaZulu-Natal where a Muslim father enrolled two of his daughters, with the first one simply showing up in her Muslim attire although the father had
The current lack of a variety of South African case law necessitates citing some of these newspaper reports in order to reflect on the wide-spread occurrence of such incidents.
Although the media reported on only one 13-year-old Muslim female learner attending a public school as having been asked to take off her headscarf since it was considered to contravene her school's Code of Conduct, 22 this incident is not to be regarded as an isolated case. 23 One other case of note occurred when a public school gave a male learner the choice either to shave the beard that he had grown in testimony to the fact that he knew the Koran by heart or to enroll at another school.
The school principal's line of defence was that it was complicated to supervise organised learner discipline within a multi-cultural school environment, and that one culture should not be treated differently to the other twelve cultures at the school.
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It is the opinion of the authors of this article that the courts should interpret (a) whether the limitations on the way learners dress to school are lawful rules that school officials may implement to maintain safe and orderly learning environments, or (b) purely violations of the rights learners have, such as their right to freedom of religion, culture and expression.
Litigation pertaining to dress codes at public schools is emerging in both South Africa and the US, and a few strong court judgments, especially in South Africa, have been recorded in the last eight years. 25 In the US, trends in students' clothing, among other things, have repeatedly stirred up litigation, as educators have tried to gain power over students' appearance. The US courts have had to weigh the students' signed that he accepted the school's clearly stipulated dress code, and the second daughter joining the school the year later after the father had deleted the references that were made to any dress code. interest in choosing their clothing against the local authorities' interest in preventing disturbances and advancing school objectives.
26
This article examines the different approaches taken in South Africa and the US with regard to state school learners' dress codes. In the US, while relevant litigation has been based mainly on the freedom of speech/expression clause, 27 the emphasis seems to be on the courts appealing to schools to devise less restrictive rules and/or to follow viewpoint-neutral policies. Similar South African litigation appears to result in courts insisting that schools follow an accommodating approach and/or be especially wary of unfair discrimination towards previously disadvantaged minority groups. Determining how these two approaches differ and how they have influenced current trends in state school learners' dress codes is the object of this article.
Our article begins with a review of the South African legal context underlying its practical implications for learners' dress codes, before examining the US's stance on the matter. It next offers policy recommendations for educators and attorneys who advise them in situations where they wish to develop constitutionally viable dresscode policies. The article concludes with a brief reflection on whether or not education officials should grant exemptions from learner dress codes that prohibit the wearing of distinctive religious garb at school.
Learner dress codes at schools: South Africa as the benchmark
There are many South African schools that still resort to a punitive approach towards school discipline, in spite of the fact that a preventative approach appears to be more effective. 28 The most basic, obvious preventative measure is the creation of a Code One of the benefits found in a direct application of horizontal provisions could be seen in the generous approach to standing which the courts apply in fundamental rights litigation. 63 Moreover, a litigant could hold redress in the form of weakening the validity of a course of action that follows a finding of incompatibility between a specific course of action and the SA Constitution as being attractive.
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Although it would appear that this right to freedom of religion, belief and opinion is cut and dried, South African fundamental rights can be limited by the State.
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However, South African courts seem to be inclined towards not analysing the possibilities of limiting the right to freedom of religion, belief and opinion, but are rather inclined to limit the extent of the right. South African courts therefore do not treat as such every practice that is alleged to be linked to exercising the freedom of religion, belief, conscience and thought.
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A possible point of criticism in this regard is that the courts, when settling disagreements concerned with individuals' right to "the free exercise of religion", might not scrutinise the applicants' level of dedication to their belief. But the sincerity of the applicants' belief should not be questioned. 67 Care should always be taken that the rationale behind and the outcome of legislation do not infringe on the freedom of religion.
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When deciding to limit the extent of the right to religious freedom, belief and opinion rather than to apply the limitation analysis, 69 South African courts use at least three techniques:
 Identify the sincerity of the claimant's belief.

Expect the claimant to prove that the prohibited practice is central to the specific religion.
Interpret the practice contextually to determine if the Constitution specifically excludes it from protection.
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As pointed out by Currie and De Waal, 71 thought control could never be justified, since beliefs on their own cannot cause harm. However, we need to distinguish between the actual holding of a belief and expressing the belief in public. This might lead to legitimate reasons for limiting specific practices, such as trying to convert someone to a specific religion. This article now examines the possibility of school dress codes infringing on learners' fundamental right to religious and cultural diversity, their right to human dignity and and their right to freedom of expression. Relevant jurisprudence will be cited to point out the true position held by the courts.
2.1.2.1
Equal protection of learners' religious and cultural rights
One of the greatest challenges in drawing up legislation is ensuring that it is applied fairly and consistently. At school level, the Ministry of Education 72 reminds the relevant parties that the SA Constitution is unequivocal on equality, stating that everyone is equal before the law and may not be unfairly discriminated against, among other things, on the grounds of religion and culture.
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In the original case of Pillay, 74 the Durban Equality Court listened to a mother who appeared on behalf of her daughter regarding a nose stud that the learner had started wearing after the school holidays in September 2005. Pillay applied for an interdict against the principal, Ms Martin, of Durban Girls' High School, that would prevent her from violating the female learner's right to equality and right not to be discriminated against on the grounds of religion, conscience, belief or culture. The magistrate of the Equality Court found the wearing of the nose stud to be in violation of the code of the school, which, although it was prima facie discriminatory, was not as such unfair discrimination on the school's side. This court instructed the learner to adhere to the code or face a disciplinary hearing on the matter. should not be treated alike. 77 The school was therefore committing what could be regarded as a major contemporary form of unfair discrimination.
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Basing its argument mainly on the fact that (a) the High Court had erred in characterising the matter as an equality claim under the Equality Act, 79 (b) the school's code affected all religions equally, and (c) the code had been compiled on the basis of extensive consultation with the relevant parties at school, the applicant made submissions for leave to appeal directly to the Constitutional Court. As they pointed out in their written submission, 80 this case could have a substantial effect on public schools with cultural diversity among the learners.
The respondent based her submission chiefly on the argument that the school's code failed to provide for reasonable accommodation, 81 which would have allowed a reasonable balance between the conflicting interests of the school and her daughter's upholding a South Indian family tradition and cultural custom. In their response, the applicants submitted that allowing such an exemption from the school's code would "impact negatively on discipline at the school and, as a result, on the quality of the education provided."
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In reaching its judgment the Constitutional Court considered, among other issues, the following factors as potentially relevant: (1) the practical effect that an order could possibly have at school level; (2) the importance of the issue at hand; and (3) of the protection granted to cultural and religious rights, specifically at school level.
Finally, the varying approaches of both the South African courts and the courts in foreign jurisdictions reflected the importance and complexity of these issues. 85 The Constitutional Court came to the following conclusions regarding the inadequacies of the code under question:
The school's code did not set out the process according to which religious and cultural exemptions from existing school uniform rules could be granted.

Plain round studs or sleepers were allowed as earrings, but not as nose studs. In the final analysis, the feature in the Guidelines on Uniforms that begs closer scrutiny is that the word "culture" appears only once, where the document suggests the need to take due notice of the religious and cultural diversity within the community served by the school. 105 The scrutiny is called for in order to answer at least two questions that now arise, which are (a) if schools are thus afforded the On a different level, Monayi 107 reports that when an educator confiscated a nineyear-old male learner's goatskin bracelet because it contravened school jewellery rules although his mother had emphasised that he was not wearing it as such, the young boy's behaviour changed dramatically. 108 The bracelet had been given to the young Sibusiso during a religious ritual to protect him according to tradition. It had to come off by itself; otherwise the wearer would fall ill.
While the principal of Olifantsfontein Primary School underlined the fact that their school was not a cultural institution and that they chose to adhere to their school rules, the deputy principal, who was also Sibusiso's rugby coach, suggested that he should wear a long-sleeved shirt that would cover the isiphandla. However, he conceded that it would mean compromising their school policy on culture. 109 The Gauteng Department of Education spoke out in support of Sibusiso, indicating that the department could not support a school policy that did not recognise learners'
cultures. The Department promised that an investigation would follow.
In terms of the SA Constitution 110 this could be taken as the Department's requiring that schools frame a "school uniform policy or dress code that takes into consideration religious and cultural diversity within the community served by the school".
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A similar incident reported in the media 112 recently took place at a school in Gauteng.
The principal cut off a string of red and white beads from around a learner's neck and instructed him to fetch a broom to sweep them up. African culture maintains that the beads are to be worn to ward off evil or disease and are also to be worn after the death of a relative. In this instance, the learner was wearing the beads to mourn the death of his mother.
The principal had apparently not heard about the Constitutional Court ruling 113 which held that school rules must accommodate forms of dress that allow the expression of particular cultural and religious beliefs. At a more formal level, the Department of Education has also apparently not yet made concerted efforts to advise schools on these contentious matters.
Human dignity and freedom of expression
In the Antonie-case, 114 a learner challenged a School Governing Body's decision to suspend her from school for five days. She was a fifteen-year-old Grade 10 learner at the time, who took an interest in various religions, converting to Rastafarianism.
As an expression of her religious conviction, she proceeded to wear a dreadlock hairstyle which she covered with a black cap for the sake of school discipline.
Contending that the learner's conduct had transgressed the school's code, which required hair to be tied up if it is below the collar, the School Governing Body charged her with serious misconduct for defying the school rules, judged her guilty of this, and suspended her from school.
Even though the applicant was not in class when she filed suit, her lawyer argued that the suspension had brought about a blot on her name and had had a negative bearing on her permanent record. The court ruled in favour of the learner and set the suspension aside, agreeing that the punishment could have had both a negative effect on her development and her future career, and also infringed her dignity and Apart from the question of human dignity, the court commented on the application of the right to freedom of expression, explaining that as a constitutional right 117 it has an effect on a school's code. The court ruled that the freedom of expression includes factors such as the freedom to choose clothing and hairstyles:
Freedom of expression is more than freedom of speech. The freedom of expression includes the right to seek, hear, read and wear. The freedom of expression is extended to forms of outward expression as seen in clothing selection and hairstyles. However, students' rights to enjoy freedom of expression are not absolute. Vulgar words, insubordination and insults are not protected speech. When the expression leads to a material and substantial disruption in school operations, activities or the rights of others, this right can be limited as the disruption of schools is unacceptable. The importance of freedom of expression should be considered. … the First Amendment means that government has no power to restrict expression because of its message, its ideas, its subject matter or its content.
134
The latter is also referred to as content neutrality.
South African common law strikes a different balance between protecting an individual's reputation and the right to freedom of expression than is the case in the US. 135 The First Amendment of the US Constitution ranks their freedom of expression as pre-eminent over all other rights. South Africa, on the other hand, does not grant the freedom of expression superior status, since three covalent values -those of human dignity, equality and freedom -are proclaimed as foundational.
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Having looked at the South African perspective, the focus turns to that of the US. Because of the different status of students in such private schools, this part of the paper examines the situation at US public 138 schools only.
In the few cases dealing with the religious dress of students at public schools, the courts seem to agree that schools must come up with less restrictive alternatives to placing an explicit ban on the wearing of religious garb. Perhaps the best known case involving student dress arose in California, 139 where Sikh students sought to 142 The court held that school officials violated the students' rights by placing a substantial burden on their right to the free exercise of their religion.
The court held that the school officials overstepped their authority because they did not show that a total ban on weapons was the least restrictive alternative available 143 to promote campus safety. Instead, the court explained, the officials should have developed a plan that would have been more narrowly tailored to advance the board's legitimate goal of maintaining safe schools, such as requiring that the daggers be made non-removable from their sheaths.
In a case that overlaps with issues of dress, when students wore rosaries to their high school as necklaces they successfully challenged a school board policy that would have prohibited them from wearing the beads on the basis that they were perceived to be gang-related apparel. Granting the students' request for an injunction to prohibit officials from enforcing the rule, a federal trial court in Texas decided that school officials violated the students' First Amendment right to free speech, because rosaries were a form of religious expression. 144 The court was also of the opinion that since the students' wearing of the rosaries as necklaces was a form of sincere religious belief, it was protected as a form of the free exercise of their religion.
Although most disputes on US student dress were not contested directly on religious or cultural grounds, it is necessary to examine and understand the courts' views on student dress codes and school uniforms. Presently no state legislature or state department of education mandates the use of student uniforms or specific dress 140 The school district based their position firstly on s 626.10(a) of Ch 1 (Schools) of the California Penal Code, that criminalises carrying to school a knife with a blade longer than 2½ inches. Secondly they referred to s 48915(a)(2) of a 1 (Suspension and Expulsion) of the California Education Code, that allows expulsion in cases where students carry knives that are "of no reasonable use" to that student. The US Supreme Court has held that individuals can and do wear clothing to express ideas and opinions. Any attempt by public schools to regulate the types of clothing worn by their students would therefore infringe upon the First Amendment right to freedom of speech.
In its milestone 1969 decision, Tinker v Des Moines Independent School District
(Tinker), 147 the court declined a school district's prohibiting students from wearing black armbands in objection to the Vietnam War. The court's decision was based on the fact that the school district's policy was viewpoint-specific 148 and did not prohibit other pieces of clothing that voiced contentious viewpoints, including Iron Crosses, which were often seen as symbols of support for Hitler and the Nazis. This aspect of the decision is consistent with a number of later court decisions signalling that viewpoint-specific dress restrictions violate the First Amendment. 149 The court upheld students' right to expressions of a social, political or economic nature, yet it also acknowledged the right of school administrators to set rules and establish behavioural guidelines for students.
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A critical analysis of the Tinker case establishes the principle that while the maintenance of order and the promotion of acceptable standards of classroom conduct are synonymous with ensuring an adequate education system, school officials do not have free reign to abridge students' constitutional rights. Since this case was decided, federal courts have been asked to address numerous cases involving school uniform and dress code policies. 151 In some instances these cases have narrowed the application of First Amendment protections to student dress. In a more recent case decided in March 2001, the US Court of Appeals for the Sixth Circuit issued a ruling regarding a Kentucky high school's dress code. 152 The court indicated that several criteria were crucial in determining if a school's policy interfered with its student rights under the US Constitution. These criteria included, among others, the following:
1.
If the school policy appeared to be viewpoint-specific (as in the Tinker case), the court would apply a higher level of scrutiny to the school's proposed regulation.
2.
If the disputed clothing was obscene, vulgar, or worn in a manner that disrupted school activity or caused unrest during the school day, the courts would allow school districts more discretion in prohibiting such clothing.
Two important principles relating to student dress codes have emerged in the US. Harper, a Christian, contended that his religion compelled him to speak out.
In yet another case, decided in January 2001, the US Court of Appeals for the Fifth Circuit upheld the constitutionality of a mandatory public school uniform policy in a Louisiana school district. 155 The court held that the dress policy will pass constitutional scrutiny in cases where (a) such policy enhances vital government concern; (b) the concern is unrelated to the suppression of student expression; and (c) the accompanying limitations on First Amendment actions are no more than is necessary to facilitate that interest. 156 The court found that improving the educational process (as evidenced by the school district's assertion that the uniform policy reduced disciplinary problems) was a vital government concern. In upholding the imposition of mandatory uniforms, the court noted that the school's policy was viewpoint-neutral and that students could still express themselves through other means during the school day.
In a similar kind of dispute, albeit not one that involved religion directly, the court reached a different result. A federal trial court in Maryland granted a school board's motion for summary judgment when a student relied on the First Amendment right to free speech to wear a head wrap to school to celebrate her cultural heritage. 157 The court reasoned that the school's "no hat" policy did not violate the student's rights because it fostered the important governmental concern of providing a safe, respectful school environment that was conducive to learning, that the policy was not related to the suppression of free expression and was sufficiently narrowly tailored such that it did not place any greater a restriction on the student's rights than was necessary.
In the case of Littlefield, 158 parents challenged a school uniform policy adopted by the Forney, Texas school board. The policy prescribed what clothes the students had to wear, but parents requested exemptions for their children. This was denied and parents filed suit against the district. The parents contended that the district's policy violated their rights to control the upbringing and education of their children.
The plaintiffs also argued that the policy interfered with students' freedom of expression and forced them to express ideas with which they might disagree. In addition, they asserted that the procedures for opting out of the policy violated their religious freedom by allowing school officials to assess the sincerity of people's 156 Canady.
Isaacs v Board of Educ of Howard County Md 40 F Supp 2d 335 (D Md 1999).
158 Littlefield, upholding policy requiring students to wear specific types of shirts or blouses of particular colours with blue or khaki pants, shorts or skirts; specifying that clothing be made of specific materials; requiring certain types of shoes, and prohibiting any clothing suggesting gang affiliation.
religious beliefs. 159 The federal district court summarily dismissed the suit without a trial.
The plaintiff then appealed to the 5 th Circuit Court. In its decision the 5 th Circuit Court indicated that students' free-speech right to select their own clothes is not absolute, 160 and that this right must be balanced against a school board's stated concerns in adopting a dress code or uniform policy. Further, the court noted that parents could apply for their children to be exempt from wearing school uniform based on philosophical or religious objections or medical necessity; thus, the court found no violation of parents' religious freedom or their Fourteenth Amendment right to direct the upbringing of their children.
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To decide if a specific uniform or dress code is permissible under the US Constitution's free-speech clause, the court used a four-pronged test it had previously applied in another school uniform case, that of Canady. 162 To be looked upon favourably by the court, (a) the school board must have the power to make such a policy; (b) the policy must promote a vital concern of the board; (c) the adoption of the policy must not be an attempt to censor student expression; and (d) the policy's incidental restrictions on
In this case, the 5 th Circuit found that all four criteria were satisfied and that the district's school uniform policy therefore did not violate the students' right to free expression. The court also ruled that the parents' rights to control their children's upbringing, including their education, could not override school rules that are considered reasonable in maintaining an appropriate educational environment. In this case the court concluded that the uniform policy was rationally related to the interests of the school board in promoting education, improving student safety, increasing attendance, decreasing dropout rates, and reducing socioeconomic tensions among the students. The parents' argument that the opt-out procedure violated religious freedom because it gave school officials the authority to judge the sincerity and content of families' religious belief was also rejected by the court. The court's decision noted that the policy did not have a religious goal, did not have the effect of advancing or hindering any particular faith over any other, and did not excessively entangle school officials in religious beliefs.
A number of courts have endorsed dress codes that forbid the wearing of earrings by male students. In doing so these courts have rebuffed all contentions alluding to the fact that jewellery restrictions had to be applied uniformly to male and female students. 163 In an illuminating case 164 an Illinois federal district court held that the school district's prohibition of the wearing of earrings by male students was connected realistically to the school's legitimate objective of inhibiting … (gang influences), since it was common cause that earrings are used to express gangrelated messages. 165 Moreover, while conceding the lack of a gang-related validation, an Indiana appeals court nevertheless sustained a school district's prohibition of the wearing of earrings by male students attending elementary schools, arguing in favour of advancing legitimate educational objectives and community values which maintain dissimilar standards of dress for males and females.
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In the final analysis, although federal appellate courts have not agreed on understanding constitutional safeguards relating to appearance directives, US school officials would be cautious to make certain that they have lawful educational justification for any … dress code. 167 Schools' guiding principles that are devised (a)
to ensure students' health and safety, (b) to cut down on violence and disciplinary problems, and (c) to augment learning will in general be sanctioned. In affording religious conduct constitutional protection, courts in South Africa, like those in the US, must weigh the appropriate balance between the rights to freedom of religion and the State's duty, as carried out by school officials, to legislate for the benefit of the public interest by maintaining safe and orderly learning environments at public schools.
South African courts recently seem to be adopting the stance that learners should be allowed to apply for exemptions from dress code policies that prohibit distinctive religious dress in schools. However, before the courts continue with such a line of reasoning they should perhaps consider the strife that such a position could create.
Caution would be wise, perhaps limiting exemptions to case-by-case situations as is the practice in the US, especially where questions arise as to whether learners are voluntarily choosing to dress in religious dress or are being pressured to do so by parents and religious leaders, since this may create the unintended consequence of actually limiting rather than enhancing learners' fundamental rights. Recommendations Dress codes, especially as they relate to religious garb, create tension as they pit conflicting interests against one another. On the one hand, there is the right of learners to engage in a ritual of youth by expressing themselves through their clothing, and the possible wishes of parents who may expect their children to dress in a particular religious or cultural manner. On the other hand, educators have the duty to maintain orderly and safe learning environments that may require them to impose reasonable limits on learners' expressive activities as reflected in how they dress for class, while maintaining an appropriately non-religious environment in government schools.
As South African educational leaders grapple with setting the appropriate balance between their duty to regulate learner dress and the rights of young people and their parents to express their religious values, the following points should be helpful in framing effective, lawful dress code and school uniform policies. Before acting, schools should consider abiding by the following process:
1. Seek input from community, religious and traditional leaders to advise School Governing Bodies on religious and cultural issues involving dress codes.
2.
Consult with parents/care-givers from the design phase to the implementation phase when dealing with dress codes, especially on as sensitive a topic as religion and/or culture. The decision-making authority should certainly not be devolved to parents. It is therefore essential to include educators and learners in the consultative process.
3.
Develop clear, concise policies that carefully define if the rules are dealing with dress codes relating to religious dress. These rules must be drawn up as narrowly as possible to avoid restricting the religious rights of students. While no policy can cover every possible situation, officials should typically include language such as "this includes ...but is not limited to ...," in attempts to cover situations that may yet emerge.
4.
Review policies annually, typically during breaks between school years, never during or immediately after controversies. Placing this time between a controversy and change will give parents/care-givers, learners and educators a better perspective. The value in reviewing policies regularly is that, in the event of litigation, leading evidence of the review could go a long way in convincing courts that educators are doing the best that they can to be up-todate in maintaining safe, orderly schools while safeguarding the expressive rights of learners.
5.
Advise the disciplinary committees of School Governing Bodies to evaluate each infringement of dress codes based on its context before passing judgment and deciding on sanctions.
However, having made these recommendations, the authors of this article sound a warning that merely stipulating that religious and cultural dress may be worn at school can lead to confrontation. Schools should therefore be proactive in developing conflict resolution skills to handle such potential conflicts. 
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